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We review today an award of attorney’s fees to speci al
counsel in a bankruptcy proceedi ng who allegedly acted to acquire
the assets of the debtor to the debtor’s detrinent. In awarding
fees, the bankruptcy court, upheld by the district court, found
no conflict of interest. W reverse.

I
Ni nety-five percent of West Delta G| Conpany’s shares were

held by Janmes Ingersoll, Jr. and DKCCB Trust, in equal parts;



Donald Muller, president of West Delta, held the remaining five
percent. West Delta hired as counsel Ronald J. Hof, who filed a
petition for relief under Chapter 11 of the Bankruptcy Code on
January 26, 1999. There was bad-blood between Miller and
| ngersol | . Mul | er had accused Ingersoll of various acts of
m smanagenent and, with a voting proxy fromDKCCB, voted hi mout of
of fice (president and chief operating officer) el even days before
West Delta filed for bankruptcy. Ingersoll noved to dismss the
petition and, on April 6, 1999, West Delta retai ned M chael Fenasci
and Perrin Butler as special counsel to deal with that notion and
other issues relating to Ingersoll. Butler and Fenasci persuaded
t he bankruptcy court to deny the Motion to Dismss.?

West Delta filed under Chapter 11 but made no effort to
reorgani ze. A year later, on January 31, 2000, West Delta filed a
plan to liquidate. Under the plan, all of its assets were to be
transferred to Crescent O1l, an entity wholly owned by Donald
Mul l er, in exchange for paynents over a five-year period by
Crescent Ol to West Delta’s creditors. On February 14, an outside
bidder, I.G Petroleum(“1.G "), filed a conpeting |iquidating plan
to pay the creditors over four years in exchange for all of West
Delta’ s assets. On February 18, 2000, a second outside bidder,
Source Energy, filed a conpeting |liquidating plan, but it was | ater

wi t hdr awn.

1'Seelnre W Delta Gl Co., No. Cv. A 99-1995, 2000 W 108919 (E.D. La.
Jan. 28, 2000) (unpublished).



Meanwhi | e, the Chapter 11 proceedi ngs intensified On February
9, 2000, Fenasci, as counsel for Wst Delta and its Board of
Directors, by letter to David Wguespack, counsel for 1I.G,
threatened a RICO suit and pursuit of Rule 11 sanctions for
supposed al |l egations nade in a Motion to Term nate Use of Property
filed by .G Fenasci clainmed that the notion had m srepresented
West Delta's operations and financial position to creditors and
wrongfully inplicated Mull er in m smanagenent. On February 16 and
17, Butler, as counsel for Wst Delta and its Board of Directors,
sent letters threatening |l egal action to persons enpl oyed by Texaco
and Conoco, and allegedly working on behalf of Source Energy. The
letters al so i nquired as to whet her Texaco and Conoco were invol ved
in efforts to take over West Delta, and whether these conpanies
approved of their enployees’ actions with respect to West Delta.

On February 29, the bankruptcy court expanded Fenasci’s scope
of enpl oynent, authorizing himto handle certain matters pertaining
tol.G Those matters included the plan filed by I.G to take over
West Delta. Subsequently, on March 10, 2000, West Delta filed an
anended pl an providing for paynent in full of all creditors and no
paynment to the equity hol ders. In its disclosure, West Delta
descri bed the funding nechanismfor its plan as foll ows:

In order to fund the Plan, West Delta has negotiated an

agreenent with Crescent G| Conpany, Inc. (hereinafter

“Crescent”) to take over operations of the Wst Delta

Field and to provide funding to pay all creditor’s clains

in full. Crescent presently has a line of credit with

Hi berni a National Bank in the anpbunt of $960, 000.00 to be

used to pay all creditor’s clains except the clains of
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Donald A Miller, who has agreed to subordinate his

claims to all other clains. The line of credit is

secured by certificates of deposit totaling $960, 000. 00,

whi ch have been pledged by a group of investors. The

investors will receive a working interest in the West

Delta wells as consideration for the investnent. Debtor

estimates the total anount of clains to be paid under the

pl an to be approxi mately $800, 000. 00.
On March 30, |.G anended its plan to provide that it would pay al
creditors in full and woul d pay $400,000 in equity for West Delta’s
asset s.

At a hearing on West Delta’ s disclosure statenent held before
t he bankruptcy court on April 20, 2000, Hof declined to disclose
the identity of the investors who were investing noney in the new
pl an. Hof argued that such information was not necessary because
the investors would not be officers of the reorgani zed conpany in
the event that the plan was confirned, and the creditors would al
be paid in full. Wen pressed to point to sone evidence that the
line of credit at Hi bernia National Bank was actually established
and avail abl e, Hof noted that he did not have a witten docunent,
but he could “certainly have it” and that the bank had “agreed to
it.”z

At a deposition taken on July 14, 2000, Muller testified that
he had been negotiating with Burrwod GOl to provide capital to

Crescent in the formof collateral that woul d be used to secure a

| oan fromHi bernia Nati onal Bank. He stated that the negoti ations

2 At the hearing, David Waguespack, counsel for 1.G, said that he believed
DKCCB Trust nay be the el usive investor behind the Crescent bid.
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were ongoing, that his contact at Burrwood Ol was a nman naned
Chris Ezell, and that he had net no one else involved wth
Burrwood. He averred that during the course of negotiations, he
had contacted H bernia National Bank and been infornmed that
Burrwood had “[a]lnost a mllion dollars” in an account there
When asked if Burrwood had commtted to put up the noney for
Crescent, Miuller responded that the negotiations with Burrwood were
al nost conplete, and that a commtnent would be available in tine
for confirmation of the plan. Miller stated that the final detai
to be negotiated was the anobunt of working interest the investors
woul d receive in the West Delta well.

On July 24, 2000, West Delta withdrewits plan and I.G filed
an anmended plan increasing the anount to be paid in equity from
$400, 000 to $510,000. 1.G’'s plan was confirmed on July 28, 2000.
In connection with the withdrawal of the West Delta plan, Charles
Rohm the Treasurer for West Delta, sent a letter to Hof stating:

Regar di ng our tel ephone conversation of this afternoon,

be advised that the final negotiation of the terns and

conditions attendant to our letter of credit have proven

to be so egregious as to cause a i npasse with no further

chance of consummating this trade. Also, our attenpts to

secure additional funding have proved |ess successfu

than anti ci pat ed. Therefore, after careful study of

[I.G’s] third plan of reorganization, The Board of

Directors of West Delta has decided to withdrawits plan

of reorganization and fully support [I.G’s] plan

Pl ease advi se counsel for [I.G] and the court as soon as

possi bl e.

On Septenber 1, 2000, Butler submtted his first application

for conpensation, requesting total attorney’'s fees in the anount of



$37,002 for services rendered to West Delta fromMarch 15, 1999 to
June 27, 2000.°3 Fenasci filed his second application for
conpensation on the sane day, requesting attorney’s fees in the
amount of $38,369 for services rendered from February 8, 2000
t hrough July 13, 2000. Fenasci had filed his first application for
conmpensati on on February 7, 2000, in which he clained $34, 465.50 in
attorney’s fees for services provided to West Delta from March 15,
1999 through January 24, 2000. Butler’s billing statenent
i ndicated that his work focused on opposing Ingersoll’s Mdtion to
Dismss; dealing with a creditor’s claimby Marvin’s Engine; and
opposing Ingersoll’s Mdtion to Appoint a Trustee in place of the
debt or. Fenasci’s billing statenents indicated that his work
centered on opposing a Mition to Termnate Use of Property of
Estate Qut of Ordinary Course of Business; opposing the Mdtion to
Appoi nt Trustee; opposing the Mdtion to Dismss; and dealing with
a creditor’s claimby Marvin's Engi ne.
|.G filed objections to the applications for conpensation

grounding its argunent in part on its discovery that Butler and
Fenasci were two of the investors behind Burrwood QOl. At his
deposition, which was introduced into evidence at the bankruptcy
court’s Septenber 22, 2000 hearing on the applications, Butler

clainmed that sonetine in My, April, or June of 1999, he floated

S Earlier, on February 17, 2000, the bankruptcy court had i nposed a March
30, 2000 deadline for all adm nistrative claims to be filed.



the idea of putting up noney as a passive investor in order to help
Mul | er secure financing for Crescent. He clained that no docunents
were ever signed, and that he just wanted to “be there as
insurance” if Miller needed himin order to go forward with the
pl an. Nonet hel ess, Butler and Fenasci hired Robert Hai k, a | awer,
to negotiate with Miuller and then enployed a second negoti at or
Chris Ezell, who Muller |ater said was his contact at Burrwood QO |,
when Haik fell ill. He also met with a H bernia National Bank
officer and inquired as to whether a pledge of an unencunbered
pi ece of property worth $500,000 woul d be sufficient as security
for a proposed loan to Crescent. He was infornmed that such a
pl edge woul d be sufficient.

In his deposition, also offered into evidence at the Sept enber
22 hearing, Fenasci denied the existence of any signed docunents
evi denci ng an agreenent between Burrwood and Crescent. He alleged
that no agreenents were ever reached to post collateral or assist
in the provision of financing. Fenasci did state that he was part
of a “loose association” of people who were “nerely waiting” and
ready shoul d an offer to deal be extended. He asserted that he had
no role in the negotiation of terns, as this was handled entirely
by Hai k and Ezell. He clained that the negotiations were “all
talk” and that no deal was ever nude. He asserted that no
certificates of deposit were pledged in conjunction with the Wst
Delta Pl an. He did concede that there was a bank account at
Hi berni a National Bank in the nane of Burrwood, which was the nane
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used by the “l oose associ ati on” of people, and that he had $150, 000
on deposit with the bank. He related that Butler discussed
pl edgi ng a $500, 000 piece of unencunbered property. However, no
pl edge was ever nade because West Delta never applied for the | oan,
and no agreenent for financing was ever reached.

At the hearing on the applications held on Septenber 22, 2000
before the bankruptcy court, Hof clained that he did not know who
the Burrwood i nvestors were, at |east not at the tinme the hearing
on the disclosures was held. He testified that he included in the
West Delta disclosure the statenent that “Crescent had a |ine of
credit for $960, 000" based on information provided by West Delta
managenent. He also stated with respect to West Delta’s plan to
liquidate to Crescent:

The only thing that had to be worked out was the terns

and conditions with the [ Burrwood] i nvestors. Basically,

there was [sic] investors putting up collateral to

support the H bernia line of credit to Crescent. And

t hat agreenent between the i nvestors and Crescent i s what

eventual |y broke down before confirmation and caused us

to withdraw our plan and support the [I.G] plan.

On March 8, 2001, the bankruptcy court entered an order
holding that Fenasci and Butler’s failure to disclose their
participation in Burrwood did not warrant rejection of their fee
applications. The court recounted that

[a]t one time, Burrwood G| conpany was negotiating to

provide collateral to secure a loan to West Delta. M.

Fenasci and M. Butler agreed, at sone tine that cannot

be fixed with any degree of accuracy, to participate as

passive investors with other investors in Burrwood Q.

| f call ed upon to save the debtor fromceasi ng operations
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as a result of a failure to file a plan, Burrwood O |
woul d have posted collateral so that Crescent G| could
obtain a line of credit of $960,000 to fund the debtor’s
plan of reorganization as described in the debtor’s
di scl osure statenent. These negoti ati ons, however, never
cane to fruition. Both M. Fenasci and M. Butler
testified unequivocally that no agreenent ever existed
between them and Burrwood G|, that they never signed
anyt hi ng, never pledged any collateral at the bank, and
never acquired an interest in Crescent Q. The
di scl osure statenent probably should have discl osed the
possi bl e participation of M. Fenasci and M. Butler, and
it certainly woul d have had t o have been di scl osed at any
confirmation hearing on the debtor’s plan  of
reor gani zation.*

The court concluded that this failure to disclose could be excused
for three reasons:

(1) the tentative plans by M. Fenasci and M. Butler
were never reduced to any firm agreenent;

(2) the debtor’s plan (and any participation by
Burrwood Q| and/or Crescent Q1) never cane on for
confirmation; and

(3) M. Fenasci and M. Butler are unfamliar wth
bankruptcy | aw. ®

The court denied Fenasci’s and Butler’s applications for fees
earned after March 30, 2000 because of their failure to disclose
pre-petition clains against West Delta in a tinely fashion. The
court then granted Fenasci’s first fee application in full and
granted him $8,075.25 on his second fee application. The court
denied Butler’s application without prejudice to allow him to

attach a list sufficiently detailing the services (and dates of

“1nre W Delta Gl Co., No. 99-10406, at 6-7 (Bankr. E.D. La. Mar. 8,
2001) (unpublished order).

51d. at 7-8.



t hose services) that he provided. Upon rehearing, the bankruptcy
court granted Butler’s application for fees incurred before March
30, 2000.

| . G appealed, and the United States District Court for the
Eastern District of Louisiana disnissed the appeal as premature.®
After the bankruptcy court clarified that its order granting fees
was final and appeal able, the district court granted |.G s notion
for reconsideration. On March 28, 2002, the district court held
that the bankruptcy court abused its discretion by granting
untinely fee applications w thout applying the appropriate |egal
standard for deci di ng whet her there was cause or excusabl e negl ect.
In addition, the district court held that the bankruptcy court
failed to inquire properly as to whether Butler and Fenasci’'s
participation in Burrwod gave rise to a possible “adverse
interest” to West Delta.’” The court reversed and remanded for
further consideration.

On remand, the bankruptcy court first applied the factors set
forth by the Suprenme Court in Pioneer I|Investnent Services Co. V.
Brunswi ck Associates Limted Partnership® and determ ned that

Butl er’s and Fenasci’s fee applications were granted properly under

6 See W Delta G| Co. v. Hof, No. Giv. A 01-1163, 2001 W 1456863 (E.D.
La. Nov. 14, 2001) (unpublished).

"W Delta Gl Co. v. Hof, No. Gv. 01-1163, 2002 W 506814, at *8 (E. D
La. Mar. 28, 2002) (unpublished).

8 507 U.S. 380 (1993).
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t he excusabl e negl ect standard.® The court then turned to exam ne
whet her Butl er and Fenasci’s involvenent with Burrwood and failure
to disclose that involvenent warranted denial of their fees. The
court first determned that Butler and Fenasci’'s failure to
di scl ose their invol vement wi th Burrwood constituted a viol ation of
Federal Rul e of Bankruptcy Procedure 2014(a), requiring an attorney
enpl oyed under 11 U S C 8§ 327 to file a verified statenent

di sclosing his “connections with the debtor, creditors,” and “any
other party in interest.” The court found that this failure to
di scl ose did not warrant denial of fees, however, because even if
Butl er and Fenasci had disclosed their involvenent with Burrwood,
t he court woul d have found that this invol venent was not adverse to
the West Delta estate.

The court observed that under 8 327(e), “an attorney may
represent the debtor in bankruptcy proceedings for a specified
limted purpose, if it is in the best interest of the estate, and
if ‘“such attorney does not represent or hold any interest adverse
to the debtor or to the estate with respect to the matter on which
such attorney is to be enployed.’ " The court then noted that

great latitude is allowed in assessing conflict of interest

®See Inre W Delta G1I Co., No. 99-10406, at 5-20 (Bankr. E.D. La. Cct.
7, 2003) (unpublished).

0 1d. at 24 (quoting 11 U . S.C. § 327(e)) (footnote omtted).
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qualifications’” under 8§ 327(e), ! and opi ned that “for purposes of
determ ning the qualification of an applicant under 8§ 328(e), the
court only considers whether an applicant’s interest is ‘adverse’
wWth respect to ‘the matter on which such attorney is to be
enpl oyed. ' " 12

Turning to the scope of Butler and Fenasci’s representation of
West Delta, the court determned that their defense against
Ingersoll’s Mdtion to Dismss was unrelated to their interest in
Burrwood. Further, the court found that even if the matters were

sufficiently related to nerit a “broader inquiry,” therewas little
evi dence connecting Butler and Fenasci to Burrwood. Finally, the
court noted that Butler and Fenasci’'s defense against the notion
actually benefitted the bankruptcy estate. The court next found
t hat al t hough Fenasci’s representation of West Delta in a matter
relating to |.G presented a “potential conflict of interest,” the
contingent and prelimnary nature of Burrwood s existence never
gave rise to an “actual conflict” or an “adverse interest.”?3

The court concluded that any adverse interest generated by

Butl er and Fenasci’s involvenent with Burrwood was directed at

.G, not the bankruptcy estate. Based on these determ nations,

1 1d. at 26 (quoting In re Henlar, Ltd., No. 96-2374, 1997 W. 4567, at *3
(E.D. La. Jan. 6, 1997)).

12 1d. (quoting 11 U.S.C. § 327(e)) (enphasis added in Inre W Delta G|

3 1d. at 28.
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the court held that, in its discretion, the fee applications of
Butl er and Fenasci would be granted. |.G appealed this order to
the district court, which affirned.! The court found that even if
t he Burrwood negoti ations were nore than prelimnary and an act ual
conflict existed, these facts would not have conpelled the
bankruptcy court to deny fees. Accordingly, the district court
hel d that the bankruptcy court did not abuse its discretion when it
granted Butler’'s and Fenasci’'s fee applications. .G tinely

appeal ed this decision.

|1

On appeal, I.G argues that the bankruptcy and district courts
abused their discretion in determning that Butler and Fenasci’'s
i nvol venent with Burrwood and failure to disclose such invol venent
did not warrant denial or reduction of their attorney’s fees. In
addition, |I.G contends that the bankruptcy and district courts
erred as a matter of law in granting Butler’s and Fenasci’s
untinely filed fee applications. Because we conclude that the
bankruptcy court abused its discretion in excusing Butler and
Fenasci’s conflict of interest, we need not reach |I.G’s second
contenti on.

W review a decision of the district court affirmng a

deci si on of the bankruptcy court “by applying the sane standards of

4 W Delta Gl Co. v. Fenasci, No. Gv. A 03-0330, 2004 W. 1770110 (E.D.
La. Aug. 6, 2004).
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review to the bankruptcy court’s findings of fact and concl usi ons
of law as applied by the district court.”? To this effect, we
review a bankruptcy court’s determ nation of attorney’'s fees for
abuse of discretion.® Specific findings of fact supporting the
award are reviewed for clear error, and conclusions of law are
revi ewed de novo. Y

As we have al ready discussed, 11 U . S.C. 8§ 327(e) provides for
t he enpl oynent of counsel by a bankruptcy trustee for “a specified
speci al purpose.”'® Counsel enployed under this subsection nust
“not represent or hold any interest adverse to the debtor or to the
estate with respect to the matter on which such attorney is to be
enpl oyed.”® A court may deny conpensation for services provided
by an attorney who hol ds such an adverse interest.

We have observed that these standards are “strict” and that
attorneys engaged in the conduct of a bankruptcy case “shoul d be
free of the slightest personal interest which mght be reflected in
their deci sions concerning matters of the debtor’s estate or which

m ght inpair the high degree of inpartiality and detached judgnent

¥ 1nre Crowell, 138 F.3d 1031, 1033 (5th Cr. 1998).
6 See In re Barron, 325 F.3d 690, 692 (5th Cr. 2003).

71d.; seeln re Tex. Securities, Inc., 218 F.3d 443, 445 (5th Gr. 2000);
In re Fender, 12 F.3d 480, 487 (5th Gr. 1994).

1811 U.S.C. § 327(e).
191,
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expected of them during the course of admnistration.”?
Accordingly, we are “sensitive to preventing conflicts of interest”

and require a pai nstaking analysis of the facts and precise

application of precedent when inquiring into alleged conflicts.?
If an actual conflict of interest is present, “no nore need be
shown . . . to support a denial of conpensation.”?

In addition, Federal Rule of Bankruptcy Procedure 2014(a)
requi res any professional applying for enploynent to set forth “to
t he best of the applicant’s know edge” all known connections of the

applicant with the “debtor, creditors, or any other party in

interest, their respective attorneys and accountants, the United

20 1 n re Consol i dated Bancshares, Inc., 785 F.2d 1249, 1256 & n.6 (5th Gr.
1986) (internal quotation marks and citations omtted).

21 |d. (quoting Brennan’s v. Brennan’s Restaurant, Inc., 590 F. 2d 168, 173-
74 (5th Gr. 1979)).

22 1d. (quoting Wods v. City Nat’'|l Bank & Trust Co. of Chicago, 312 U S
262, 268 (1940)). Two of our sister circuits have expressed a preference for
denying fees in the event that bankruptcy counsel is found to |abor under a
conflict of interest. Seelnre Prince, 40 F. 3d 356, 360 (11th Cir. 1994) (“Wen
injury to the debtor’s estate occurs . . . denial of fees is proper.”); Gay v.
English, 30 F.3d 1319, 1324 (10th Cr. 1994) (“In exercising the discretion
granted by the statute we think the court should | ean strongly toward deni al of
fees, and if the past benefit to the wongdoer fiduciary can be quantified, to
requi re di sgorgenment of conpensation previously paid that fiduciary even before
the conflict arose.”). This preference was couched in terns of the bankruptcy
court’s equitable power to deny fees in In re Watson Seafood & Poultry Co.

There are conpel ling reasons for denying all fees when a conflict of
interest is present. Neverthel ess, because the bankruptcy court is
a court of equity, the bankruptcy judge should not be bound by a
conpletely inflexible rule mandating denial of all fees in all
cases. The general rule should be that all fees are denied when a
conflict is present, but the court should have the ability to
deviate fromthat rule in those cases where the need for attorney
di scipline is outweighed by the equities of the case.

40 B.R 436, 440 (Bankr. D.N. C. 1984).
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States trustee, or any person enployed in the office of the United
States trustee.” Al t hough this provision does not explicitly
requi re ongoi ng di scl osure, “case | aw has uniformy held that under
Rul e 2014(a), (1) full disclosure is a continuing responsibility,
and (2) an attorney is under a duty to pronptly notify the court if
any potential for conflict arises.”? “Though this provision allows
the fox to guard the proverbial hen house, counsel who fail to
disclose tinely and conpletely their connections proceed at their
own risk because failure to disclose is sufficient grounds to
revoke an enpl oynent order and deny conpensation.”?

Wth this backdrop, we now proceed to exam ne whether, given
Butler and Fenasci’'s involvenent wth Burrwod, they were
“disinterested” in the bankruptcy proceedings or had an interest
“adverse” to the bankruptcy estate.

The Bankr uptcy Code defines “disinterested person” as a person
who “does not have an interest materially adverse to the interest
of the estate or of any class of creditors or equity security

hol ders, by reason of any direct or indirect relationship to,

2 1n re Metropolitan Environnental, Inc., 293 B.R 871, 887 (Bankr. N.D.
Chi o 2003) (collecting cases).

2% In re Crivello, 134 F.3d 831, 836 (7th Cir. 1998); see Rone v.
Braunstein, 19 F.3d 54, 59-60 (1st Cir. 1994) (“[A]s soon as counsel acquires
even a constructive know edge reasonably suggesting an actual or potential
conflict, a bankruptcy court ruling should be obtained. . . Absent the
spont aneous, tinely and conpl ete di scl osure required by sect | on 327(a) and [Rul e]
2014(a), court-appoi nted counsel proceed at their own risk.” (internal citations
omtted)).
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connection with, or interest in, the debtor.”2 The Bankruptcy Code
does not define the phrase “represent or hold any interest adverse
to the debtor or to the estate,” and our court has not had occasi on
to elaborate upon it. In In re Roberts, the United States
Bankruptcy Court for the District of Uah determned that the
nearly identical phrase in § 327(a) neant:

(1) to possess or assert any economc interest that
would tend to |essen the value of the bankruptcy
estate or that would create either an actual or
potential dispute in which the estate is a rival

cl ai mant; or

(2) to possess a predisposition under circunstances
t hat render such a bias against the estate.?®

This definition has been enpl oyed by at least two circuit courts,
as well as a nunber of district and bankruptcy courts.? \Wile
hel pful, this definition nust be enployed with an eye to the
specific facts of each case, and with attention to circunstances
which may inpair a professional’s ability to offer inpartial,

di sinterested advice to his or her client.? Thus, both definitions

% 11 U.S.C. § 101(14)(e).

%6 46 B. R 815, 827 (Bankr. D. Utah 1985), aff’d in relevant part and rev'd
and remanded in part on other grounds, 75 B.R 402 (D. Utah 1987).

27 See In re AroChem Corp., 176 F.3d 610, 623 (2d Cir. 1999); In re
Crivello, 134 F.3d at 835; see alsoInre Perry, 194 B.R 875, 878-79 (E. D. Cal
1996); In re Caldor, 193 B.R 165, 171 (Bankr. S.D.N. Y. 1996); In re Red Lion
Inc., 166 B.R 296, 298 (S.D. Tex. 1994); In re Lee, 94 B.R 172, 177 (Bankr
C.D. Cal. 1988).

28 See Louisiana Rules of Professional Conduct 1.7, 1.8 (2004 ed.); Inre
Prince, 40 F.3d at 360 (“The accurate neasure of prejudice . . . is not what [the
attorney] actually did or did not do in handling [the debtor’s] case, but rather
whet her [the attorney] coul d have unbi asedl y nmade deci sions in the best interest
of the client.”).
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have as their critical elenment the presence of an “adverse
interest.”

Turning to the facts here, we have little difficulty reaching
t he conclusion that Butler and Fenasci’s invol venent w th Burrwood
inplicated their duty to report under Rule 2014(a) and constituted
a potential conflict with their client’s best interests. A |awer
who sinultaneously represents a debtor in a bankruptcy proceeding
and seeks to acquire a financial interest in the debtor faces
myriad quandaries, particularly in the |iquidation context. In
essence, the lawer is representing a seller (the debtor) and a
buyer (hinmself). Efforts to preserve and enhance the val ue of the
seller’s assets will work inevitably against the buyer’s interest
in purchasing at the | owest price possible. 1In addition, efforts
to market the seller to other potential bidders nay drive up the
price, forcing buyers to increase their bids. Moreover, opting to
reorgani ze rather than liquidate may reduce or elimnate possible
avenues for anyone wi shing to acquire specific economc interests.
In short, by operating as a potential buyer, a lawer for a
bankrupt cy estate possesses a predi sposition to reduce the price of
the estate’s assets which works to the detrinent of the estate, its

creditors, and its equity stakehol ders. ?®

2® The bankruptcy court stated that the Bankruptcy Code is “not primarily
or even necessarily concerned with the protection or paynment of the equity
interest in the debtor.” See Inre W Delta Ol Co., No. 99-10406, at 28-30
(Bankr. E.D. La. Cct. 7, 2003) (unpublished). At the sanme tinme, however, the
court seened to distinguish the new equity owner (1.G) fromthe old equity
owners (the sharehol ders of West Delta), presumably because the latter were
protected by the Bankruptcy Code. Watever the court’s holding, it is clear that
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We find no nerit in Butler and Fenasci’s contention that they
possessed no interest adverse to Wst Delta because their
i nvol venent with an inchoate entity conposed of | oosely affiliated
investors was nerely prelimnary in nature. Wile they failed in
their effort to acquire aninterest in West Delta, this failure was
not for lack of effort. Specifically, they hired not one but two
agents to negotiate ternms with Crescent. They actively made
preparations to collateralize the | oan by engaging in di scussions
with Hibernia National Bank officers, depositing nonies, and
inquiring as to the propriety of pledging real property. When
pressed as to his source of funding prior to Wst Delta' s
w thdrawal of its plan, Muller testified that his negotiations with
Burrwood were nearly conplete, with only the question of the size
of the royalty interest left to be resol ved. When West Delta
finally withdrew its plan, its treasurer cited as the reason
Burrwood’ s egregi ous demands. Throughout this process, Butler and
Fenasci failed to disclose their participation in Burrwood to the
court or totheir client. Regardless of whether they were invol ved
actively in the negotiation of terns or drafting of the West Delta
pl an, Butler and Fenasci had a live interest in play right up to

the point at which the bankruptcy court confirnmed the |I.G plan.

t he Bankruptcy Code protects the equity hol ders of debtors, even though creditors
are paid first. Here, because under all of the proposed |iquidation plans all
of the creditors were to have been paid fully, the bankruptcy court shoul d have
been concerned with maximzing the payment to the equity hol ders. Thus, a
reduction in price of the estate would inproperly harm West Delta' s equity
st akehol ders - Ingersoll, DKCCB, and Miller.
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The bankruptcy court’s determination that there was little
evi dence to connect Butler and Fenasci to Burrwood, and that this
interest was so contingent as to constitute no interest at all
ignores the reality that both Butler and Fenasci testified to
taking affirmative steps in an effort to acquire a valuable
financial stake in their client. The ultimate success of these
efforts is irrelevant--the active pursuit of success is sufficient
to give rise to an adverse interest here. The bankruptcy court’s
determ nation to the contrary was clearly erroneous.

Nor can we accept Butler and Fenasci’s contention that, given
t he supposed narrow scope of their engagenent by West Delta, their
i nvol venent wi th Burrwood was not adverse to West Delta’ s discrete
i nterests. As we have noted, special counsel enployed under 8§
327(e) need only avoi d possessing interests “adverse to the debtor
or to the estate with respect to the matter on which such attorney
is to be enployed.”*® As we have recounted, Butler and Fenasc
represented West Delta in opposing a notion to dism ss and a notion
to appoint a trustee filed by Ingersoll. But they did nore that
cannot be viewed properly as beyond the scope of their engagenent
or a different “matter.” After working on these notions, Butler
and Fenasci, purporting to represent West Delta, wote letters to
potential bidders threatening legal action, including Rule 11

sanctions and RICO In essence, the lawers were hanpering a

% 11 U.S.C. § 327(e) (enphasis added).
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process - conpetitive bidding - designed to help the estate while
enhancing their investnent opportunity. These later actions
redefined the scope of their enploynent as representation of West
Delta in the general liquidation process;3 and their interests
there were clearly adverse to those of West Delta. Moreover, such
redefinition of scope was nade mani fest in Fenasci’s case when the
court expanded his engagenent to include representation of natters
relating to I.G; it can hardly be gainsaid that the “matter” on
whi ch Fenasci was enployed included his clandestine efforts to
acquire a stake in Wst Delta, and at a discount, since
Burrwood/ Crescent offered substantially |ess noney than |I.G

We conclude that Butler and Fenasci were obligated to report
their involvenent in Burrwood to the bankruptcy court pursuant to
Rul e 2014(a). W also conclude that their interest in acquiring a
financial stake in West Delta through Burrwood was adverse to West
Delta. It created incentives to |essen the val ue of the bankruptcy
estate, incentives that were acted upon when they attenpted to
chill the bidding process for the assets.

We hold that the bankruptcy court abused its discretion in
awarding fees to Butler and Fenasci. Butl er and Fenasci had an
interest adverse to that of the estate with respect to matters on
which they were enployed, and in their efforts to pronote that

interest they violated their duty to their client. There are

81 | ndeed, Butler’s and Fenasci’'s original applications for fees clained
tinme spent in these later actions.
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sufficient grounds on which to deny attorney's fees. 32 The
bankruptcy court’s exercise of discretion was flawed by | egal error
- the conclusion that Butler and Fenasci had no i nterest adverse to
that of the estate with respect to matters on which they were
enpl oyed. The court, had it viewed the conflict properly, should
not have allowed attorney’s fees to Butler or Fenasci.
1]
The judgnment of the district court awarding attorney’s fees is

REVERSED.

82 1t is irrelevant that no evidence exists pointing to actual prejudice
to the estate. As the Suprene Court has nmade perfectly clear, such evidence is
not required because of difficulty of proof and because the problemis not just
“actual evil results” but the “tendency to evil in other cases.” Weods v. City
Nat’'| Bank & Trust Co., 312 U. S. 262, 268 (1940).
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